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Werner: NBA v. Motorola & Stats, Inc.: Real-Time Basketball Scores--News

NBA v. MOTOROLA & STATS, INC.: REAL-TIME
BASKETBALL SCORES -- NEWS OR PROPERTY?

INTRODUCTION

On January 30, 1997, Motorola and Sports Team Analysis and
Tracking Systems, Inc. ("STATS") prevailed over the National
Basketball Association ("NBA") when the Second Circuit reversed an
injunction prohibiting the distribution of game statistics via pager.'
United States District Court Judge Loretta Preska had enjoined
Motorola and STATS from selling SportsTrax, a $200 gadget the size
of a pager that gives live, up-to-the-minute, real-time game
information including basketball scores, ball possession and home or
away status. z One of the controversies of the litigation centered on
whether "real-time" game statistics from a professional sports game
constitute news or private property. The district court judge thought
the defendants' actions had violated New York's commercial
misappropriation laws by taking the "essence of the NBA's most
valuable property--the excitement of an NBA game in progress."3
The district court therefore ruled that Motorola and STATS had
appropriated the NBA's propriety rights without authority, and that
granting injunctive relief would not constitute a prior restraint on free
speech.4
The defendants argued that the NBA's misappropriation claim was
preempted by section 301 of the Copyright Act.5 While the district
court agreed that copying of broadcasts was preempted, it concluded
1. National Basketball Ass'n v. Motorola and Sports Team Analysis and
Tracking Systems, Inc., 105 F.3d 841; (2d Cir. 1997) (hereinafter "NBA 1").

2. National Basketball Ass'n v. Sports Team Analysis and Tracking Systems,
Inc. and Motorola, Inc., 939 F. Supp. 1071 (S.D.N.Y. 1996) (hereinafter "NBA If');
See NBA Slams Motorola's Sport Trax Pager - Is AOL Next?, (posted Sept. 30,
1996) <http: llwww. interactivesports.com/newsletlegal.htm>.

3. NBA v. STATS & Motorola, 939 F. Supp. 1071, 1075 (S.D.N.Y. 1996).
4. Id. at 1087-88.
5. Id. at 1094; See, 17 U.S.C. § 301 (1996).
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the games themselves were not preempted.6 Therefore, because of
this "partial preemption," the misappropriation claim regarding the
game statistics survived preemption.'
In an opinion written by Judge Winter, the Court of Appeals for the
Second Circuit reversed the district court's unprecedented "partial
preemption" doctrine, holding that the Copyright Act totally preempts
a state law misappropriation claim, even if certain elements of the
work are not copyrightable.8 The court of appeals then proceeded to
examine the only other exception to federal preemption, the "hot
news" doctrine.9 The court held that although a narrow "hot news"
misappropriation claim does survive preemption by the Federal
Copyright Act, the appellants' transmission of "real-time" NBA game
scores and information did not constitute a "hot news" exception.'0
The court lifted the injunction and allowed STATS and Motorola to
sell their pager." The NBA petitioned the Second Circuit for a
12

rehearing.

The effect of the decision will be far-reaching, touching not only
sports fans, sports leagues," and lawyers, but also
6. Id. at 1098.

7. Id.at 1098. Also involved is America-On-Line ("AOL") which sued the NBA,
claiming that the NBA has no legal right to prohibit AOL or its information
providers, namely STATS, from posting on-line factual information about NBA
games. The NBA then filed its own suit in a Manhattan federal court saying that
AOL had misappropriated NBA property by posting scores and information, that
it had obtained from STATS, while the games were in progress. Upon a motion by
the NBA the district court amended its decision and judgment and enjoined use of
the real-time game information on STATS's AOL site. Id at 1075.
8. NBA H, 105 F.3d 841, 848-850 (2d Cir. 1997).
9. Id. at 841, 843.
10. Id. at 843 (citing International News Service v. Associated Press, 248 U.S.
215 (1918)).
11. NBA 11, 105 F.3d 841 (2d Cir. 1997); See, NBA Slams Motorola's
SportsTrax Pager- Is AOL Next,(posted Sept. 30, 1996) <http:

//www.interactivesports.com/newslet/legal.html>
12. Andrew Deutsch, NBA v. Motorolaand STATS, Inc.: At the Buzzer, Libel

Defense Resource Center 1 (Feb. 1997).
13. The NFL settled with SportsLine, USA over the use of live football
scores on one of the Internet's largest sports web site. Sportsline is paying a
licensing fee to the NFL. NBA Slams Motorola'sSportsTrax Pager- Is AOL

Next, (posted Sept. 30, 1996) <http://www.interactivesports.com/newslet/
https://via.library.depaul.edu/jatip/vol7/iss2/5
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telecommunications firms, brokerage houses and media
organizatons. Now, businesses such as America-On-Line ("AOL")
and SportsTrax, which employ cybertime technologies, will compete
with newspapers, radio, television, magazines and even brokerage
houses for the fastest dissemination of facts.
The goal of this note is to gain insight into how the technology of
"real time" reporting will affect future litigation. Part I will discuss
two areas of law essential to understanding NBA v. Motorola &
STATS, including copyright law and commercial misappropriation.
Part II will provide a critique of the legal conclusions arrived at by the
district court and court of appeals.
II. STATUTES
A. The CopyrightAct
The NBA claims that the defendants violated the Copyright Act of
1976 (the "Copyright Act") by infringing on its copyrights in both the
NBA games and the broadcasts of the games.14 The Copyright Act
has its origins in the United States Constitution, which grants
Congress "the power to promote the progress of science and the
useful arts, by securing for limited times to authors and inventors, the
' 15
exclusive right to their respective writings and discoveries."
1. Purpose
The Supreme Court announced that the purpose of the copyright
clause is to encourage individual creative effort through personal gain
to the author.16 The talents of authors and inventors in "science and
useful arts" must be protected in order to encourage productivity,
which ultimately advances public welfare.1 7 Long days devoted to
such creative activities deserve rewards commensurate with the
Iegal.html>.
14. 1417 U.S.C. § 501 (1996).
15. U.S. CONST. ART. I § 8, cl. 8.
16. Mazer v. Stein, 347 U.S. 201,219, reh'g denied, 347 U.S. 949 (1954).
17. Id.
Published by Digital Commons@DePaul, 2016
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services rendered.18 While as a nation we want to encourage the
artist's productivity by giving economic incentives, the public desire
to access these works requires certain limitations on the artist's
monopoly.
2. The CopyrightAct of 1976
Prior to 1976, federal copyright law played a small role in
determining whether a live athletic event, such as a baseball game,
could be protected. 9 There was a general understanding that such
live events were not copyrightable and doubts were raised as to
whether the broadcasts were even protected. 0 In 1976, however,
Congress passed legislation affording copyright protection to
simultaneously recorded broadcasts of live performances such as
sporting events.21 Such protection was not expressly afforded to the
events themselves.22
Today, copyright protection resides in "[o]riginal works of
authorship fixed in any tangible medium of expression, now known,
or later developed, from which they can be perceived, reproduced or
otherwise communicated, either directly or with the aid of a machine
or device."' Therefore, in order to be entitled to copyright protection
the work must: (1) be original, (2) consist of expression and not ideas,
and (3) be fixed in a tangible medium of expression.24
A. Originality
The first element, originality, consists of two components: (1) the
work must be created independently, as opposed to being copied from
another work; and (2) the work must possess some minimal degree of
18. Id.
19. NBA 11, 105 F.3d at 845.
20. Id.

21.
22.
23.
24.

17 U.S.C. § 101 (1996); NBA 11, 105 F.3d, at *845.
NBA 11, 105 F.3d at 845.
17 U.S.C. § 102 (1996).
Feist Publications, Inc. v. Rural Tel. Serv. Co., Inc., 499 U.S. 340, 361
(1991); Carla J.Shapreau, The Basic Principlesof CopyrightLaw, 450 P.L.I. 49,
61(1996).
https://via.library.depaul.edu/jatip/vol7/iss2/5
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25

B. Idea/ExpressionDichotomy
The second element of the Copyright Act protects expression, but
does not protect "any idea, procedure, process, system, method of
operation, concept, or discovery, regardless of the form in which it is
described, explained, illustrated, or embodied. ''26 The problem with
granting property status to an idea is that it would withdraw the idea
from the stock of materials that would otherwise be open to authors.27
If this practice were permitted to continue, it would narrow the field
of thought open for development and exploitation. 8
C. Fixation
A protected work must also be "fixed in a tangible medium of
expression when its embodiment in a copy or phono record, by or
under authority of the author, is sufficiently permanent or stable to
permit it to be perceived, reproduced, or otherwise communicated for
a period of more than transitory duration. '29 In other words, while the
work does not have to be published or in its final form in order to
enjoy protection, it must be expressed in a tangible medium. All
three elements are necessary in order to render a work protectable
under copyright law.
3. ProtectableMaterial
Often, it is difficult to assess what is copyrightable. Categories of
copyrightable material can be found in section 102 of the 1976
Copyright Act. ° This section provides protection to a non-exclusive
25. Feist,499 U.S. at 345.

26. 17 U.S.C. § 102(b) (1996).
27. CCC Information Serv. v. Maclean Hunter Mkt. Rep., 44 F.3d 61, 69 n. 11
(2d Cir. 1994) (quoting, Nimmer, NIMMER ON COPYRIGHTS, § 13.03[B] at 1369-70); Shapreau, supra note 24, at 62.
28. Id.
29. 17 U.S.C. § 101 (1996).
30. 17 U.S.C. § 102(a) (1996).
Published by Digital Commons@DePaul, 2016
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list of works including: literary works; musical works; dramatic
works; pantomimes and choreographic works; pictorial, graphic, and
sculptural works; motion pictures and other audiovisual works; sound
recordings; and architectural works. 31 Expressly excluded from the
list are athletic events.32
4. Ownership Concerns
If the work is protected by the statute, one must then determine
who owns the work. Determining ownership is crucial because it
dictates who is entitled to relief when another entity violates the
protected work. The Copyright Act affords protection'for original
works of "authorship," however, authorship is not readily defined.33
Ownership of a copyright lies in the work's author and when two or
more authors create a work, the copyright vests in each co-author.34
However, a "work" produced by an employee in the course of his or
her employment will generally vest in the employer.35
The Copyright Act describes a "joint work" as a "work prepared by
two or more authors with the intention that their contributions be
merged into ... a unitary whole. 36 In order to constitute a joint work,
the co-authors must have intended to merge their contributions into
an integrated work at the time the contributions were made, not
thereafter.3 7 At that time, the co-authors become co-owners.
In NBA v. Motorola & STATS, several copyright issues arise. The
first is whether the games themselves and the broadcasts of the games
are copyrightable under the Copyright Act.3' The second is whether
ownership in the event, the games and broadcasts are copyrightable.39
The final issue is whether the federal Copyright statute preempts the
31. Id
32. Id

33. 17 U.S.C. § 101 (1996).
34.
35.
36.
37.

Shapreau, supranote 24, at 70.
Id
17 U.S.C. § 101 (1996).
Shapreau, supra note 24, at 70; see, e.g., Ashton-Tate Corp. v. Ross, 916

F.2d 516, 522 (9th Cir. 1990).

38. NBA 1,939 F. Supp. 1071 (S.D.N.Y. 1996).
39. Id.
https://via.library.depaul.edu/jatip/vol7/iss2/5
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state law misappropriation claim.4"
B. Unfair Competition and CommercialMisappropriationUnder
State and FederalLaw
The initial defense of Motorola and STATS was that section 301
of the Copyright Act preempts NBA's commercial misappropriation
claim." To establish federal preemption, the defendants must show
that: (1) the state law claim seeks to vindicate rights equivalent to
those in Section 106 of the Copyright Act (the "general scope
requirement"); and (2) the work to which the state law claim is being
applied is the type of work which falls within sections 102 and 103
42
of the Copyright Act (the "subject matter requirement").
1. GeneralScope Requirement
The "general scope" factor requires an assessment of rights sought
to be protected under state law. If the rights are "equivalent" to those
in section 106, the preemption requirement is satisfied.43 However,
"[a] state law claim is not preempted if the 'extra element' changes the
nature of the action so that it is qualitatively different from a
copyright infringement claim."' Courts of appeals have repeatedly
held that common law misappropriation claims are preempted by the
Copyright Act.4"
2. Subject Matter Requirement
The work at issue must also satisfy the "subject matter"
40. Id.
41. Id.

42. See, H.R. No. 94-1476, U.S.C.C.A.N. at 5746 ("The intention -ofsection
301 is to preempt and abolish any rights under the common law or statutes of a
State that are equivalent to copyright and that extend to works coming within the
scope of the Federal copyright law.") (emphasis added). NBA 11, 105 F.3d 841 (2d
Cir. 1997).
43. 17 U.S.C. § 301(a)(1996).
44. Computer Assoc Infl, Inc. v. Altai, Inc., 982 F.2d 693, 716 (2d Cir. 1992).

45. NBA 11, 105 F.3d 841 (2d Cir. 1997).
Published by Digital Commons@DePaul, 2016
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requirement in order to establish preemption." The work must be
within the "subject matter of copyright as specified by sections 102
and 103. '4
3. New York Unfair CompetitionLaw
The NBA alleged that by continually updating and disseminating
scores and other information, Motorola and STATS stole valuable
property which the NBA has taken time, skill and labor to produce. 8
The early cases of unfair competition involved 'palming off, or the
fraudulent representation of the goods to the seller as those of
another.49 New York courts then broadened the scope of unfair
competition beyond the 'palming off cases and included cases where
there was no fraud on the public, but only a misappropriation by one
person of another's benefit or property right."
One of the first misappropriation cases to discuss the issues raised
by technological advances in information transmission was
InternationalNews Serv. v. AssociatedPress.5 1 This case involved
two wire services, the Associated Press ("AP") and International
News Service ("INS"), that transmitted news by wire to member
newspapers.52 INS would take factual stories from AP bulletins and
wire them to INS papers.5" Additionally, INS took factual stories
from east coast AP papers and wired them to INS papers on the west
coast that had yet to publish because of time differences. 4 The
Supreme Court held that INS' conduct constituted common-law
misappropriation of AP's property. Over time, New York created
46. 17 U.S.C. § 301(a) (1996).
47. Id
48. NBA 1,939 F.Supp.at 1105.
49. Id. See, Metropolitan Opera Ass'n, Inc. v. Wagner-Nichols Recorder Corp.,
199 Misc. 786, 101 N.Y.S.2d 483,488-89 (Sup.Ct.N.Y.Co. 1950) affidmem., 279
A.D.632, 107 N.Y.S.2d 795 (1st Dep't 1951).
50. NBA 11, 105 F.3d 841, 848-51 (2d Cir. 1997).
51. 248 U.S.215 (1918).
52. NBA I1,
105 F.3d 841, 850-51 (2d Cir. 1997).

53. Id.
54. Id.
55. Id.
https://via.library.depaul.edu/jatip/vol7/iss2/5
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a body of misappropriation law loosely based on the INS case. 6
Even after the 1976 amendments to the Copyright Act, it is generally
agreed that "hot-news" claims similar to the one in INS, survive
preemption. 7 However, much of the New York misappropriation law
created after NS goes beyond "hot-news" and is usually preempted
by the Copyright Act of 1976.58
II. NBA I
A. DistrictCourt Opinion
1. Facts
In March 1996, the NBA filed suit after Motorola and STATS
began selling SportsTrax, a wireless service that provides continually
updated real-time game information.
The product allows the
consumer to follow all NBA games, including play-off games, while
the games are in progress by regularly updating displays of the score,
quarter, ball possession, time remaining and team in the bonus.6' The
product is designed for fans that can not go to the arena to watch the
game.61 The game data is gathered by STATS which then transmits
it to an on-line service via satellite where it is fed into Motorola's
pagers.

62

56. Id. at 850-851.

57. H.R. No. 94-1476 at 132 (1976), reprintedin 1976 U.S.C.C.A.N. 5659,
5748.
58. NBA II, 105 F.3d 841, 851-53 (2d Cir. 1997).
59. NBA 1,939 F. Supp. 1071, 1085 (S.D.N.Y. 1996).
60. Id. at 1080.
61. Id
62. Status reports are received with a two minute delay from the on-court
activity. Toward the end of competitive NBA games, SportsTrax updates more
frequently than every two minutes, for example updates may occur numerous times
within a minute.STATS, however, does not have reporters in the arenas or at the
press tables; instead, it pays reporters $10 per game to watch NBA games on
broadcast and cable television and to listen to radio broadcasts. Two reporters
cover each game. They watch or listen and type information such as successful
shots, missed shots, fouls, and clock updates, into computers which calculate
various statistics and relay them for eventual transmission to SportsTrax beepers.
Id. at 1081.
Published by Digital Commons@DePaul, 2016
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Ironically, the NBA is currently developing its own system,
Gamestats, for capturing and disseminating statistical information
about ongoing NBA games.63 Although the NBA does not have any
agreements with beeper manufacturers, it intends to provide a
Gamestats data feed to a pager product once Gamestats has the ability
to do so.64
2. ProceduralHistory
In January 1996, SportsTrax began selling at the retail level.6" By
the end of January 1996, NBA sent Motorola a letter demanding that
it "cease and desist from further advertisement, distribution and sale
of the NBA SportsTrax. ' '66 When Motorola and STATS refused, the
NBA initiated this action alleging copyright infringement,
commercial misappropriation, false advertising, false designation of
origin and violations of the Communications Act.67
The United States District Court for the Southern District of New
York held that: (1) granting injunctive relief would not be an
unconstitutional prior restraint of free speech; (2) professional
basketball games were not "original works of authorship" entitled to
copyright protection; (3) defendants did not infringe upon the league's
copyrighted broadcasts; (4) the Copyright Act did not preempt the
misappropriation claim as it related to games themselves; (5)
defendants engaged in unfair competition in violation of New York
law through commercial misappropriation of the league's propriety
interests in games; (6) defendants did not violate the Lanham Act;
and (7) defendants did not violate the Communications Act.6"
Although the NBA's complaint only dealt with SportsTrax, the NBA
63. NBA first installed Gamestats during the 1994-1995 NBA season. Its full
development consists of four stages, which have not yet been completed. NBA 1,
939 F.Supp. 1071, 1079.
64. Id.
65. Id. at 1085.
66. Id.
67. Id.at 1076-77. Additionally, there were a variety of amicus curiae involved
including: National Football League, Office of the Commissioner of Baseball,
National Hockey League, the Associated Press, America On-line, Inc. ("AOL"), and
The New York Times Company. Id.
68. NBA I, 939 F. Supp. 1071 (S.D.N.Y. 1996).
https://via.library.depaul.edu/jatip/vol7/iss2/5
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offered evidence concerning STATS' AOL site.6 9 While the initial
district court opinion did not address the AOL site, the district court,
upon motion by the NBA, amended its decision and enjoined use of
real-time game information on STATS' AOL site.70 Motorola and
STATS appealed from the injunction and the NBA appealed from the
dismissal of its Lanham Act claims.7
B. Appellate Court Opinion
On January 30, 1997, the Court of Appeals for the Second Circuit
ruled that the electronic transmission of "real time" scores and
statistics taken from NBA games in progress did not constitute
unlawful misappropriation ofproperty owned by the NBA under New
York law.' The prior injunction prohibiting the sale of SportsTrax
was vacated. 3 In reversing the lower court's ruling, the Second
Circuit held that the NBA's claim was preempted -by the federal
Copyright Act.74 Additionally, the court of appeals affirmed the
lower court's dismissal of the Lanham Act claim.75
C. Analysis
1. Copyright
a. NBA Games are Not Protected
The district court found that the NBA games were not protected,
primarily because the games do not constitute "original works of
authorship" and therefore do not fall within the subject matter of
copyright protection under sections 102 and 103 of the Act.7 6 The
court observed that the NBA is not seeking to protect a written book
69.
70.
71.
72.

NBA 11, 105 F.3d 841, 844 (2d Cir. 1997).
Id.
Id
Id.

73. Id. Also, the injunction against AOL was vacated.
74. NBA I. 105 F.3d at 844.
75. Id.
76. NBA 1, 939 F. Supp. at 1071, 1088.
Published by Digital Commons@DePaul, 2016
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of plays or rules." The games involve the NBA rules and coaches'
plays, referees, the players, announcers, members of the press,
vendors, security guards and patrons.7" The district court logically
questioned who should be attributed with authorship for raw scores
79
and facts.
On determining ownership, the court of appeals looked to
Nimmer's treatise on copyright law and concluded, that "the 'far more
80
that athletic events are not copyrightable.
reasonable' position -is
Nimmer points out that the difficulty of providing copyright
protection to an athletic event exists because the number of joint
copyright owners could include the league, the teams, the athletes,
umpires,8 stadium workers and even fans, who all contribute to the
"work". ' In sum, each court found that a sporting event is not
copyrightable.82
Even if one tries to envision NBA games as a "jointwork" prepared
by two or more "authors," the requisite intent that the contributions
of each author are to be merged into a unitary whole is lacking. The
NBA argued that it owns all rights over the games including facts,
such as scores, because of resources it has invested in order to make
the event a commercial success.8 " However, according to copyright
law, facts are not protectible8 4 As a result, the Copyright Act affords
no protection for the facts originating from the games themselves.
Additionally, no separate category exists for athletic events under
section 102 of the Copyright Act. The district court acknowledged
that while the list of protected categories is non-exclusive, it does
indicate that sports events were not meant to enjoy copyright
85
protection.
Furthermore, the district court probed the legislative history and
77.
78.
79.
80.

Id. at 1088.
Id.
Id. at 1088-93.
NBA 11,105 F.3d 841, 846, 847 (2d Cir. 1997); 1 M. Nimmer & D. Nimmer,

NIMMER ON COPYRIGHT, § 2.09[F] at 2-170.1 (1996).
81.
82.
1997).
83.
84.

Id.
NBA I, 939 F. Supp 1071 (S.D.N.Y. 1996); NBA II, 105 F.3d 841 (2d Cir.
NBA 1, 939 F. Supp. at 1077-79.
17 U.S.C. § 102(b)(1996); NBA 1,939 F. Supp. at 1089-90.

85. NBA 1,939 F. Supp. 1071, 1090 (S.D.N.Y. 1996).
https://via.library.depaul.edu/jatip/vol7/iss2/5
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congressional intent and concluded that Congress specifically
contemplated the application of the Copyright Act to athletic events. 6
The court concluded that because Congress specifically deliberated
over whether or not the Copyright Act should apply to sporting
events, the omission of sporting events from the Act must have been
intentional.8 7 The district court decided that absent a clear directive
from Congress or the Supreme Court, it would not expand the subject
matter category to include sporting events. 8
The court of appeals agreed, stating that whatever authorship exists
in athletic events, it must be left in the public domain so that
competition is not hindered and athletes will not be prohibited from
executing a "T-formation" in football or a "double axle" in figure
skating. 9 If only one team were allowed to play the copyrighted
move, it would be easy to prepare a defense against it, thereby
diminishing the spontaneity of the game. Additionally, it can be
argued that athletic events have little underlying script.' While plays
are heavily planned in advance, the element of chance in the actual
execution may completely alter the outcome.
In addition to looking at the statute, the district court examined
applicable caselaw. The NBA relied on Baltimore Orioles, Inc. v.
Major League Baseball Player's Association to argue that NBA
86. According to House Report No. 94-1476, "[t]he bill seeks to resolve,
through the definition of "fixation" in section 101, the status of live broadcasts--

sports, news coverage, live performances of music, etc.-- that are reaching the
public in unfixed form but that are simultaneously being recorded."
The bill goes on to note that while a football game is being covered, the decisions
of the cameramen to shoot certain angles and choosing which of their electronic
images are sent out to the public do constitute works of "authorship". The images
would be considered a "motion picture" subject to statutory protection against
unauthorized reproduction. If the program is being transmitted live, the case would
be treated the same way. H.R. 94-1476.
87. NBA 1, 939 F. Supp. 1071, 1092-93 (S.D.N.Y 1996).
88. Id. at 1093.
89. NBA 11, 105 F.3d 844, 846.

90. Recently, there has been a debate over whether "sports moves", such as slam
dunks, pitching stances, golf swings and the like are copyrightable. Proponents

argue "sports moves" liken choreographic steps and should enjoy protection. See
Robert M. Kunstadt, F. Scott Kieff and Robert G. Kramer, Recent Patent,
Copyright and Trademark Law Developments Could Suggest Novel IP Uses,

5/20/96 N.L.J. C2, (col. 4).
Published by Digital Commons@DePaul, 2016
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games, as opposed to broadcasts or other audiovisual recordings of
the games, constitute a ninth category of protectible works of
authorship. 91 In Baltimore Orioles,the Seventh Circuit addressed the
question of whether major league baseball clubs own exclusive rights
to the televised performances of major league baseball players during
major league baseball games. 9 The baseball clubs sought a
declaratory judgment that the telecasts of the games were copyrighted
works made for hire in which the individual baseball players had no
rights. 93 The Seventh Circuit, after applying the work-for-hire
doctrine in section 201(b), held that the baseball clubs owned the
copyright in telecasts of major league baseball games. 94 The district
court in Motorolarejected the NBA's argument because the "focus of
Baltimore Orioles was on the work-for-hire doctrine in section
201(b), not on the issue of whether a sports event, as opposed to its
broadcast, is protectible."' g After amassing the above information,
the district court concluded that the games were not copyrightable,
and the court of appeals agreed. 96
b. CopyrightIn Broadcastis Not Infringed
Both the district court and the court of appeals concluded that
Motorola and STATS did not infiinge the NBA's copyright in the
broadcast of the games because they reproduced only facts from the
broadcasts.97 The district court noted that the NBA failed to show an
infringement of its copyright in the broadcasts. Although the
broadcasts, unlike the games themselves, are subject to copyright
protection, the NBA failed to satisfy the second element of a
copyright infiingement claim, the originality factor.9" Motorola and
91. NBA 1,939 F. Supp. 1071, 1091, 1092 (S.D.N.Y. 1996) (citing Baltimore
Orioles Inc., v. Major League Baseball Player's Ass'n, 805 F.2d 663 (7th Cir.

1986)).
92. NBA 1,939 F.Supp.at 1091, 1092.

93. Id.
94. Id.
95. Id.
at 1091.
96. Id.
at 1093; NBA 11, 105 F.3d at 846-47.
97. NBA 1,939 F.Supp. at 1094; NBA 11, 105 F.3d at 847.
98. 17 U.S.C. § 102(a)(6) (1996); NBA 1,939 F.Supp.at 1093.
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STATS did not copy constituent elements of the broadcast that were
original. In fact, the district court found that the most defendants had
copied was the idea of an NBA game and facts from specific NBA
games, both of which reach beyond the realm of protectibility.99 The
district court further determined that the defendants did not copy or
capture the original features of the broadcasts which would be the
only possible protectible element of the broadcast." °
The type of information that defendants took from NBA broadcasts
were facts which any patron could obtain from the arena regardless
the originality of the broadcast. The NBA therefore failed to satisfy
its burden of persuasion on its claim that defendants infinged its
copyright in the broadcasts of NBA games. 10 1
2. State Law Misappropriation
The district court's injunction was based on the assumption that
Motorola and STATS had unlawfully misappropriated the NBA's
property rights in its games. It held that: (1) the NBA's
misappropriation claim relating to the underlying games was not
preempted by section 301 of the Copyright Act; and (2) under New
York common law, defendants had engaged in unlawful
misappropriation."102 The court of appeals, however, discarded the
lower court's analysis.
The three-judge panel rejected the lower court's adoption of the
"partial preemption" doctrine.103 They held that where the
"challenged copying or misappropriation relates in part to the
copyrighted broadcasts of the games, the subject matter requirement
is met as to both the broadcasts and the games."'0 4 The court found
that adoption of such a partial preemption doctrine would expand the
reach of state law misappropriation claims and render unworkable the
preemption intended by Congress.01 5
99. NBA 1, 939 F. Supp. at 1071, 1094 (S.D.N.Y. 1996).
100. Id. at 1094.
101. Id.
102. Id. at 1094-1107.
103. NBA 11, 105 F.3d 841, 848-49 (2d Cir. 1997).
104. Id. at 848.
105. Id. at 849-50.
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Therefore, the subject matter requirement was met as to both the
broadcasts and the games. The Second Circuit therefore concluded
that copyrightable material often has uncopyrightable elements.
However, section 301 preemption bars state law misappropriation
claims with respect to both the uncopyrightable and copyrightable
aspects of the work."° The court cited Harper& Row, Inc. v. Nation
Enterpriseswhich held that the state law claims based on copying
excerpts from President Ford's memoirs were preempted even with
respect to information that was purely factual and not
copyrightable. 0 7 The court of appeals also cited legislative history to
support its finding. The House Report stated:
As long as a work fits within one of the general
subject matter categories of sections 102 and 103, the
bill prevents the States from protecting it even if it
fails to achieve Federal statutory copyright because it
is too minimal or lacking in originality to qualify, or
because it has fallen into the public domain."0 8
Similarly, in ProCD Inc. v. Zeidenberg, the subject matter
requirement was met when the defendants reproduced noncopyrightable facts (telephone listings) from plaintiffs' copyrighted
software.'0 9 There, the Seventh Circuit held that while after Feist,
telephone listings are not entitled to copyright protection, the subject
matter requirement was met because the software and data were
"fixed in a tangible medium of expression" and were sufficiently
original."' In sum, the court of appeals rejected a separate analysis
of the underlying games and the broadcasts of those games for the
purposes of preemption."'
106. Id at 848-50.
107. NBA 11, 105 F.3d 841 (citing Harper & Row, Inc. v. Nation Enter, 723 F.2d
195, 200 (1983), rev'don other grounds,471 U.S. 539 (1985)).
108. H.R. No. 94-1476 at 131, reprintedin 1976 U.S.C.C.A.N. at 5747; See
also, Baltimore OriolesInc., 805 F.2d at 676 (citing excerpts of House Reports 941476).

109. 86 F.3d 1447 (7th Cir. 1996).
110. NBA 11, 105 F.3d 841, 849-50 (2d Cir. 1997).
111. Id, at 849-50.
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Aside from the preemption issue, the court of appeals found that
the "hot news" exception claimed by the NBA did not apply to the
facts of this case.112 The five elements crucial to a "hot news" claim
are: "(1) the plaintiff generates or gathers information at some cost or
expense; (2) the value of the information is highly time-sensitive; (3)
the defendant's use of the information constitutes free-riding on the
plaintiffs costly efforts to generate or collect it; (4) the defendant's
use of the information is in direct competition with a product or
service offered by the plaintiff; and (5) the ability of other parties to
free-ride on the efforts of the plaintiff or others would so reduce the
incentive to produce the product or service that its existence or
quality would be substantially threatened."' 13 The court concluded
that while some of the elements had been
met, the NBA's claim did
14
exception.1
news"
"hot
a
not constitute
The court of appeals also found that the information was time
sensitive and that recognized the NBA is developing a device similar
to the SportsTrax pager."' However, the NBA's claim did not meet
the competitive effect and free-riding requirements." 6 The panel
thought that the NBA's primary products -- producing basketball
games with live attendance and licensing copyrighted broadcasts of
those games -- were in no way substituted by the SportsTrax device
or the AOL site." 7 Furthermore, the panel found that Motorola and
STATS expended their own resources in collecting and distributing
the purely factual information."' Finally, the court affirmed the
dismissal of the NBA's Lanham Act claim, agreeing with the lower
court that the determination that statements made in advertisements
for SportsTrax were not "material" within the meaning of the
statute."19

112. Id at 852-53
113. Id. at 852.
114. Id.at 852-53.

115. Id.
at 853.
116. Id.
117. NBA 11, 105 F.3d 841, 853-54 (2d Cir. 1997).
118. Id.
119. Id.
at 855.
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CONCLUSION

The NBA argued that extensive effort goes toward making the
NBA games commercially successful and that the league has a
proprietary interest in those games.1 20 Additionally, it had never
relinquished its propriety rights in the games because the league
21
restricts access to such information via licenses and the like.1
Finally, the NBA asserted that defendants' continuous updates parallel
the whole game being broadcast and therefore constituted
22
misappropriation because the score is the essence of the game.1
Crucial in analyzing the NBA's arguments is the issue of time.
SportsTrax provides new updates every two minutes while
SportsTicker and television broadcasts, other than those who do not
have exclusive rights to broadcast the game, may only provide new
updates three times a quarter and at the end of each quarter.22 The
issue of accelerated time or "cybertime" of both the Internet and
wireless remotes appears to have caused substantial disruption in
current legal doctrines. 24
Upon closer scrutiny of the NBA's argument, that by relaying
updates every two minutes, defendants are providing live game
coverage, one realizes that it is ultimately flawed. On the one hand,
the device updates the information so rapidly that it is akin to a live
coverage. On the other hand, SportsTrax is different from live game
coverage because a SportsTrax user does not have any commentary,
nor can the SportsTrax user actually see the action of the game. A
SportsTrax customer receives only scores and other facts that are
already in the public domain. SportsTrax does not recreate the
intensity, spontaneity and finesse that can be present in games.
Therefore, while the NBA claims that SportsTrax will dilute its
product by taking away TV viewers and radio listeners causing an
indirect monetary loss to the NBA, this argument appears to be of
little consequence.
120. NBA 1, 939 F. Supp. 1071 (S.D.N.Y. 1996).
121. Id. at 1077-79.
122. Id.at 1077, 1105-06.
123. Id.at 1080-81.
124. M. Ethan Katsh, Cybertime, Cyberspace andCyberlaw, 1995 J. ONLME L.
art. 1, par. 1, (1995)<http://www.law.comell.edu/jol/katsh.html>.
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In reality, this new device will not replace the actual excitement of
going to the stadium or watching the game on the television. The
court of appeals recognized this fact." A new audience will emerge,
one that cannot watch the game due to work or other commitments
where watching a game may be too intrusive. The district court
dismissed the fact that this beeper is a new way to communicate
information and reaches an entirely different audience. 26 Therefore,
while the NBA urges that its propriety rights in the games have been
stolen, the information taken by Motorola and STATS already resides
in the public domain and is no longer owned by anyone.
Cybertechnology, including the Internet, creates a melee of
copyright issues which ultimately must be addressed by Congress.
Opponents of online game statistics are concerned that simultaneous
images of the game on the Internet will usurp live game coverage.
While these fears may be premature because the technology has not
advanced enough for this to occur, Congress must consider this
possibility in drafting new legislation. The scope of the Motorola
ruling reaches beyond athletics. One article suggests that the
copyrightability of time-sensitive information may even affect
brokerage houses and others who disseminate time-sensitive
information.'27 According to the article, the Second Circuit ruling
could jeopardize the control brokerage houses and exchanges have
over the dissemination of market activity and may encourage direct
customer trading online. 2 '
The complex issue of whether time sensitive information
constitutes some form of news or property will spawn much litigation
in the future. While the court of appeals in Motorolaadequately dealt
with the issues presented, it seems as though a directive from
Congress may be necessary.
Claudia Werner
125. NBA 11, 105 F.3d 841, 853-54 (2d Cir. 1997).
126. NBA 1, 939 F. Supp 1071, 1086-87 (S.D.N.Y. 1996).
127. West's Legal Staff, Copyrightabilityof Time-Sensitive Information May
Affect Brokerage Commerce, 1996 WL 740171 (Dec. 31, 1996); William J. Cook,
Courtclock ticking on delays of time sensitive information, Chi. Law., 1/97 CMIL
59, January 1997.
128. Id.
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